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CHAPTER 857
POWERS AND DUTIES OF PERSONAL REPRESENTATIVES

857.01 Ownershipin personal representative; management and control. 857.15 When personal representative removed, resigns.
857.015 Managemenand control of certain business property by holding spous857.17 Validity of acts of personal representative prior to removal.
857.03 Powers and duties of personal representative; in general. 857.19 When will proved after letters issued.
857.035 Disposition of patient health care records. 857.21 Appointment of successor personal representative.
857.04 Distribution of marital and other expenses. 857.23 Rights and powers of successor personal representative.
857.05 Allowances to personal representative for expenses and services.  857.25 Continuation of business.
857.07 Allowances to personal representative for costs. 857.27 Personatepresentatives drustees may form corporation or limited liabil
857.09 Procedurenvhich may be followed when persomapresentative fails to ity company

perform. 857.29 Personal representative may plat land.
857.10 Failureto comply with certain statutes. 857.31 Immunity of personal representative.
857.11 Ordering personal representative to appear; costs. 857.35 Notification of spouse.

857.13 Powers of surviving personal representative.

Cross-reference: See definitions in cl851 expense®f administration, taxes, ctugs, claims allowed by the
o ) court,or such payment on claims as directed by the court; render
857.01 Ownership in personal representative; man - accurateaccounts; make distribution and do any ottiéngs

agement and control.  Upon his or her letters being issusd directedby the court or required by law

the court, the personal representative succeeds to the interest o(fz) The surviving spouse and a distributee who is a successor
thedecedent in all property of the decedent. The persepe# iy interest to albr part of the decedeatbne—half interest in mari
sentativeor surviving spouse may petition the court for an ordey, property may petition the coutd approve an exchange of

determining the classification of property under@ and for iyierestsin the marital property If the court approves the
otherequitable relief necessary for management and control of EEFchangethe personal representative steaithange their respec
marital property during the administration tie estate. The court e interests in 2 or more items of marigabperty and distribute

may make any decree under 66, including a decree that thehe jtems in a manner to conform with the exchange. The
propertybe titled in accordance with its classification, to asisest exchangeshall:

personakepresentative or surviving spouse in managingcand ) T )
trolling the marital property and the decedenitoperty other (@) Occur before the final distribution of the estate;
thanmarital propertyduring administration of the estate. During (0) Be composed of items which are fairly representative of the
administrationthemanagement and control rules undétes.51 appreciatiorand depreciation that hascurred since the date of
apply to the property of a decedent spouse which is subjectQ%ath?

administrationand to the property of the surviving spou¥éth (c) Becomposed of items having a fair market value at the time
regardto property subject to the election of the surviving spousé exchange equal tehat would have been distributed had no
unders.861.02 the personal representative may manage and céxchangerequest been made, includiagy money used in the
trol the property while the property is subject to administratiogaxchangeand

The personal representatig@all determine when, during admin  (d) Be reported with a written description of each item, its basis
istration, property shalbe distributed to satisfy an election undeandits fair market value at the time of exchangthimanner pre

s.861.02 scribedby the department of revenue.
History: 1983 a. 1861985 a. 371987 a. 39%.53; 1997 a. 188 History: 1975 c. 331421; 1987 a. 393

A personal representative succeeds to the titleeoflecedent both as to real estate Cross—reference: Chapter777 deals generally with actions by and against per
and personal propertyn Matter of Estate of Omernik12 Wis. 2d 285332 N.W2d  sonalrepresentatives.

307(1983). Cross-reference: See s70.22 which deals with assessment of personal property
taxeson property in decedestestates.
857.015 Management and control of certain business Cross—-reference: See s71.13 (2) which requires the personal representative to

A file with the assessor of incomes such withholding tax returns (reports) for wages
property by holding spouse. A spouse who holds property paid, sales tax returns and income tax returns as are due from the decedent and his

describedunder s766.70 (3) (a)(b) or (d) which is not alsdield estate.

i i i i ik As the holder of leggditle to the assets of the estate, the personal representative has
by the other spouse may direct in a will or other signed writiag standingto bring a constitutional challenge against the statute upon which the claim

the marital property interest of the nonholding spouse in SUgfthe appellant is based. Estate of Petefs®iis. 2d 535225 N.W2d 644(1975).
propertybe satisfied as provided undeB861.015 The holding  Thepersonal representatigefailure to inform the trial court that the high bidders
spouseshal identiy in a wil or other signed writing tisoperty £ 328, 1 e (Xl bopery g peen occamcra Sent 9, 1o Corsiute s
describedunder s766.70 (3) (3)(b) or (d) to which the directive gealemid, and au%horizyed as to procedure byplnbmcgurt and estate beneficiaries.
applies. The signature of the holding spouse on a diredtilier Estateof Philbrick,68 Ws. 2d 776229 N.w2d 57391975).
thana will shallbe acknowledged, attested or witnessed under s.
706.07 The estate of the holding spouse may not exealite@ 857.035 Disposition of patient health care records.  If
tive under this section. If at the death of a spouse the survivilig decedent was a health care providerdefined under $46.81
spousds the holding spouse, the surviving spouse may executélh whowas an independent practitiontire personal representa
directive under this section if executed within 90 days after tHive shall comply with s146.819
decedenspouses death. History: 1991 a. 269

History: 1987 a. 3931997 a. 188

857.04 Distribution of marital and other expenses.

857.03 Powers and duties of personal representative; (1) Exceptas provided in sul2), the personal representative
in general. (1) The personal representative shall collenten  shallpay expenses of administration outioé¢ decedert’inter
tory and possess all the decedemttate; collect all income andestsin marital property and in property other than marital property
rentfrom decedens estate; manage the estate and, when reas@f & prorated basis according to the value of those interests.
able, maintain in force or purchase casualty and liability insur (2) To the extent possible, the personal representative shall
ance;contest all claims except claims which the persosyale  pay special expenses attributable to the management and control
sentativebelieves are valid; pagnd dischage out of the estate all of marital property from the marital property generating the
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expensesand special expenses attributable to nfenagement resentativdo complete the administration and close the estate. If

andcontrol of the decedestproperty other than maritatoperty only the attorney ist fault, the court may dismiss the attorney and

from the other property generating the expenses. instructthe personal representative to employ another attorney; if
History: 1983 a. 186 the personal representative fails to empémther attorney within
30days, the court shall appoint atiorney No other procedure
857.05 Allowances to personal representative for for substitution of attorney isequired in such cases. The proce

expenses and services. (1) ExPENses. The personal repre dureset forth in this section is not exclusive.
sentativeshallbe allowed all necessary expenses in the care, mamistory: 1977 c. 449
agementand settlement of the estate. Cross-reference: This procedure is mandatory whigre personal representative

(2) Services. Subject to the approval of taeurt the personal fails to comply with the requirements of §62.17and863.35
representativeshall be allowed for his dner services commis 857.10 Failure to Comp|y with certain statutes. Failure
sionscomputed on the inventory value of the property for whichf the personalepresentative to comply with $58.03 859.29
the personal representative is accountable less any mortgageg®s2.11is prima facie evidence of neglect of duty
liens plus net principal gains in the estate proceedings at a rate @fistory: 1971 c. 215.126
2% or a rate that the decedent and the personal representative, or
the persons who receive the majority interest in the estate and&s&.11 Ordering personal representative to appear;
personafrepresentative, agrée in writing; and such further sumscosts. Whenevethe court issues an order directed to the gherif
in casef unusual dficulty or extraordinary services as the courtequiringthe personal representative to appear before it, all costs
determinegeasonable. If a personal representative is derelictifcurredby the court in the proceeding may be gedrto the per
duty, his or her compensation for services may be reducedsonalrepresentative personally and may be deducted frofeeke
denied. which the personal representative may receive for the personal
(3) ATTORNEY FEESAND COMMISSIONS. If the personal repre representative’services as personal representative.
sentativeor any law firm with which the personal representative History: 1993 a. 486
is associated also serves as attorney for the decedstdte, the
court may allow him or her either execut®rcommissions
(including sums for any extraordinary services adaeh in sub.
(2)) or attorney fees. The court may allow both exedsittom:

857.13 Powers of surviving personal representative.
" Every power exercisable by copersonal representatives may be
exercisedvy the survivors of them when one or more is dead or

missions and attorney fees, and shall allow kfdthe will of the by the others wheless than the number designated in the will are
decedentuthorizes the pa);ments to be made appointedby the court or when an appointment is terminated by
History: 1977 c. 4491979 ¢. 10'5.60 (4) 1991 a. 124 order of the court or by resignation accepted bycthgtunless
The personal representatigefailure to communicate with one of the heirs, inth€ POWer is given in the will and its termeovide otherwise as

violation of a court ordewas an appropriate basis for reducing the personal repres¢0 the exercise of the power
tative’sfees. In Matter of Estate of Huehd&5 Wis. 2d 33498 N.W2d 870(Ct.
App. 1993). .
Sub.(3) allows an attorney to act as both personal represerdaiivattorney for 857,'15 When, personal represenpanve r,emo‘,/ed1
anestate butioes not allow chging at the usual attorneybilling rate for nonprofes  resigns.  The judgemay accept the written resignation of any

igggsefvices- Sherman Magness195 Wss. 2d 225536 N.W2d 133(Ct. App.  personakepresentative. When a personal representative becomes
A pérsonal representatigedbligation under a bond to reimburse the surety-corﬂncompetent’d'squa"f'edv unsuitable, mcapable d'SChag'ng

pany’s attorney fees incurred on the bond was an allowable expense of the persd@ipersonal representatigaluties or is a nonresident of this state
representativenderthis section. Estate of BRygss vPetersorn?14 Ws. 2d 180571 WhO has noappointed a resident agent to accep’[ Service of process
N.W.2d 432 (Ct. App. 1997). ; ; ; .
in all actions or proceedings with respect to the estate and caused
suchappointment tde filed with the court, the court shall remove
personal representative. When any personal representative
asfailed to perform any duty imposed by law or by any lawful
orderof the court or has ceased to be a residettiebtate, the
courtmay remove the personal representative. When grounds for
ﬁl[eowovalappear texist, the court on its own motion or on the peti

857.07 Allowances to personal representative for
costs. When costs are allowed against a personal represent,
in any action or proceeding the same shallllmved the personal
representativein the personal representativeddministration
accountunless it appears that the action or proceedimgnich the
costswere taxed was prosecuted or resisted without just caus
the personal representatiggart; and the court may determine, i
renderingthe judgment, whether the costs shall be paid othteof ldnot b d
estateor by the personal representative. The court may allow ?suwrr_]olggg are4r2é)ve )
coststhe sum paid by a personal representative on any bond or v '

undertakinggiven by the personal representative in the case. g57.17 validity of acts of personal representative prior

History: 1993 a. 486 X .
A personal representatigedbligation under a bond to reimburse the suretycon*o remov_al. The resignation, rem.oval death of a personal rep

panys attorney fees incurred on the bond was an allowable expense of the persi@@entativeafter letters have been issued to the personal represen

representativeinderthis section. Estate of Byess vPetersor214 Ws. 2d 180571  tative do not invalidate the persorraipresentative’oificial acts

N-W.2d432(Ct. App. 1997). performedprior to the resignation, death or removal.

History: 1993 a. 486

ion of any person interested shall ordee personal representa
ive to appear and show cause why the personal representative

857.09 Procedure which may be followed when per

sonal representative fails to perform.  If a personal repre  857.19 When will proved after letters issued. ~ When after
sentativefails to perform an act or file a document within the timgsttersare issued to a personal representative by a court in the
requiredby statute or order of the coudfte court upon its own estateof a decedentwhether testate or intestate, a will of the dece
motionor upon the petition of any person interesteay order the dentis proved and allowed by the court, the powers of the personal
personalrepresentative for the estate and hisher attorney to representativeease, and the court shall remove the personal rep

showcause why the act has not been performed or the documeR’kntative Al acts ofthe personal representative before removal
hasnot been filed and shall mail a copy of the order to the suretigs 35 valid as if the will had not been allowed.

onthe bond of the personal representative. If cause is not sShoWfistory: 1977 c. 449

the court shall determineho is at fault. If both are at fault, the

courtmay dismiss both and then appoint a persmmksentative 857.21 Appointment of successor personal represen -
andappoint an attorney acceptablehe personal representativetative. When apersonal representative dies, is removed by the
to complete the administration of the estate. If onlyp®esonal court,or resigns and the resignation is accepted by the ¢bart,
representativés at fault, he oshe may be summarily dismisseccourtmay, and if the personal representative was the sole or last
andin that event theourt shall then appoint another personal regurviving personal representatie@d administration is not com
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pleted,the court shall appoint another personal representativeorder authorize the personal representatives or trusteglseof
the personal representatisgilace. estateof a decedent or one or more of the personal representatives
History: 1993 a. 486 or trustees to ganize a corporation or limited liability company

85723 Righ d f | for any of the purposes authorized by t80, 181 or 183 and to
-23 Rights and powers of successor personal rep ubscribefor shares of the corporation or interests in the limited
resentative. A successor personal representative has all tFi‘?oility company and convey estate property to the corporation

rightsand powers of his or her predecessor except that the SUCfigsie Jiability company in payment for the sharesimterests
sormay not exercise powers given in a will which by its terms aggpscribed.

personalo the personal representative therein designated. History: 1993 a. 12
History: 1993 a. 486
857.25 Continuation of business. (1) GENERALLY. Upon 85729 Personal representative may plat land. = The
: - cqurtmay by order authorizthe personal representative to plat
a propershowing, the court may by order authorize the perso dwhich i it of the estate. either al together with oth
representativéo continue any business of the decedent, but t Which 1S a part of e estate, either alone or together with other
' nersof the reakestate. The personal representative must com

ordermay not be contrary to thEovisions of the decedesitill. : . :
: ; - Ny : ply with the same statutes, ordinances and rules which apply to a
Theorder may bevith or without notice. If notice is not given to orwho is platting the persabwn land.

all interested persons before the order is made, notice of the oRleéimry_ 1993 a. 486
shallbe given within 5 days after the ordérheorder may pro ’ '

vide: 857.31 Immunity of personal representative. A personal

(a) For the conduct of the business solely by the personat repegpresentativéncurs no liability to any person as a result of any
sentativeor jointly with one or more of the decedansurviving of the following:
partnersor as a corporation or limited liability company to be (1) Giving notice to any potential claimant agaitist estate
formedby the personal representative; that proceedings to administée estate are pending, the court in

(b) As between the estate and flegsonal representative, thewhich the proceedings are pending and the deadline for filing a
extentof theliability of the estate and the extent of the liability otlaim against the estate undeB859.01or 859.48
the personal representative for obligations incuirettie contintl (2) Not giving notice to any potential claimant against the
ationof the business; ~_ estatethat proceedings to administer the estate are pending, the
_ (c) As between distributees, the extéatwhich liabilities  courtin which the proceedings are pending or the deadline for fil
incurredin conduct of the business dtebe chageable solely to ing claims against the estate ung@59.010r 859.48 even if the
apart of the estate set aside for use in the business or to the ept@igonarepresentative knewr inthe exercise of reasonable dili
asa whole; and genceshould have known, of the existence of the potential claim.

(d) As to the period of time for which the business may be con (3) Not informing distributees of their potential liability for
ducted and such other conditions, restrictions, regulationglaimsnot barred because of the operation @&59.02 (2) (b)
requirementsand authorizations as the court orders. History: 1989 a. 96

(2) RigHTs oF crepiTors. Nothing contained in thisection o .
affectsthe rightsof creditors against the estate or the personal rédp7-35 Notification of spouse. If a personal representative
resentative Expenses incurred in the operatioha business, Whois not a surviving spousgecomes aware that any beneficiary
otherthan those incurred to wind up and dispose bfisiness, are otherthan the survivingpouse is designated to receive more than
not considered costs and expenséadministration for the pur 50% of the proceeds of any life insurance policydeferred
pose of determining priority of payment unde8s9.25andare  €mploymentbenefit plan, the personal representative shall give

subordinate to all claims and allowances listed B6S.25 the surviving spouse written information §iafent to identify the
History: 1993 a. 12. policy or plan and any beneficiathiereof. A surviving spouse
may recover life insurance proceeds and deferred employment
857.27 Personal representatives or trustees may form benefitsunder s766.70 (6)
corporation or limited liability company . The court maypy History: 1983 a. 1861985 a. 3%.187.
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